4 Anthony Sawyer, Eſq; = = - Appellant. 


1 William Earl of March and Ruglen —_ Reſpondent. ; 


* 


| NNE Counteſs of Ruglen, deceaſed, was intitled to a Mortgage, upon the 
A Eſtate of Fames Lundin, of Lundin, redeemable upon Payment of 10, 5754. 


made up a Title to the Mortgage, and was infeft as Heir to his Mother. | 
The Appellant claimed Right to the Mortgage, under a Diſpoſition by the Coun- 


teſs to him, dated the 26th Day of January 1747. which was, at the Counteſss © 


Death, in Apri/ 1748. in her Houſe at Edinburgh, in an Iron Cheſt, with other 
Writings, belonging to her ; and this Cheſt was, upon the Counteſs's Death, by the 
Conſent of the Appellant's Agents, and the Reſpondent, put under the Cuſtody of 
the Commiſſaries of Edinburgh, and ſealed by them, for the Security of the Wri- 
tings of the Deceaſed, for preventing any Imbezilment thereof, and for the Benefit 
of thoſe who ſhould have Intereft in them : Upon the Application of the Appellant, 
the ſaid Cheſt having been opened by the Commiſſaries, the aforeſaid Diſpoſition. was 
found in it; and the 9th of June 1748. the Appellant got Poſſeſſion of it, and, in 
Conſequence thereof, claimed Right to the Mortgage. | ; 
Mr. Lundin, the Debitor, brought an Action of Multiply, poinding (in Nature 
of a Bill of Interpleader) againſt the Appellant and Reſpondent, that they might 
diſpute their Intereſts in the Mortgage, and that he might pay with Safety to the 
Party found to have-beſt Right. 5 . ; 


The Cauſe came before the Lord Elchies Ordinary, when it was objected, for the 


Reſpondent, That the Diſpoſition under which the Appellant claimed, was a Con- 
veyance inter vivos; and, whilſt it remained in the Power of the Grantor, it im- 
ported only a Reſolution to convey ; which could only be compleated by the Delivery 
of the Deed : That if it remained in the Grantor's Cuſtody and Power, during her 
Life, it would not become effectual hy any Alteration of the Cuſtody after her 
Death: And as, in the preſent Caſe, this Conveyance to the Appellant was, during 
the Granter's Life, in a Repoſitory, of which ſhe had the Key, and which was ſcaled 
up as hers, after her Death, by Conſent of the Appellant, however he might attain 
the Poſſeſſion of it, after the Grantor's Death, that could not alter the Nature of 
it, but it remained a void and incompleat Deed, as it was when Lady Ryg/en died. 
It was anſwercd for the Appellant 3 That the Deed was now in his Hands, and 
therefore it muſt be preſumed to have been delivered at the time it bears Date; and, 
beſides, he was able to prove, that the Deed was actually delivered to him before 
the Counteſs's Death; and that the Iron Cheſt, in which it was found at her Death, 
was his Repolitory, and not hers; and the Deed being found there, was an Evidence, 
that it was in his Poſſeſſion during the Counteſs's Life; and he alſo gave a Conde- 
ſcendence or Particular of what he offered to prove in Support of his Title. 


1749. The Lord Ordinary, by his Interlocutor of this Date, before Anſwer, allowed the 


Competitor, Anthony Sawyer, to prove the Facts and Circumſtances contained in the 
Condeſcendence given in for him, in Support of his Alleadgeance; that the Diſpoſi- 
tion by my Lady Rag len to him, produced, was a delivered Evident, and the Earl of 


Anſwers made for him to the ſaid Condeſcendence ; and allowed a conjunct Proba- 

tion to both Parties, upon the Whole. ws 1 
Purſuant to this Interlocutor, the Appellant produced John Dickie, Writer to the 
Signet, to be examined as an Evidence for him. 
2 * f 


| Upon the Death of the Counteſs, the Reſpondent, her only Son and Heir, 


March the other Competitor, to prove the Facts and Circumſtances contained in the 
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It was objected, for the Reſpondent, That John Dickie-could+not be examined as a 
Witneſs, in this/Cauſe; for the Appellant for that he was Agent, and concerned for 
the Appellant in the Cauſe 3 that is, in the known Technical Terms of the Law of 

Scotland, He had given partial Counſel; He carried on this Suit for the Appellant, 
Had adviſed with his Counſel what was neceſſary to be proved, in order to ſucceed in 
the Suit; and therefore the Law intended him under ſuch a Byaſs, in Favour of 
his Client, that it would no more allow his Teſtimony, than it would the Evidence 

of the Party himſelf: That as the Determination of Civil Cauſes, by the Law of Jcot- 
land, proceeded upon the Principles and Maxims of the Civil Law; and the Judges 
were not only to judge of the Law, but of the oy alſo, without the Aſliſtance 
of Jurics ; therefore the Law was very exact in regardto the Competence of Witneſſes; 

and thoſe who are preſumed to be under a Byaſs, were not permitted to be examined 

at all: This was particularly Enacted by the Statute of King Robert the Firſt, Chap. 
34. where there is a particular Liſt of inhabile Witneſſes, and which obtain at this 
Day, excepting the Variations that have ariſen from the Reformation of Religion, 
and from that Liberty which is now ſecured to Vaſſals and Tenants ; that Statute ex- 
cludes thoſe that are of Counſel with a Party, to be Witneſles for him; and the 
uniform Practice in all the Courts in Scotland prove the ſame Law to be ſtill in force; 
for no Witneſs is ever examined without being firſt purged of partial Counſel, which 
is the uniform Style in all Depoſitions in Civil Courts, at this Day, in theſe Words: 
Viz. A. B. produced as a Witneſs, being purged of partial Counſel, examined, and 

interrogated, depones, &c. And as it was admitted, that Mr. Dickie was Agent, and 
employed for the Appellant in this very Suit, as well as in all his other Suits depend- 
ing in Scotland, there could not be a Queſtion but that the Objection lay againſt him. 

Ihe Appellant did not controvert the general Rule of the Law of Scotland; but in- 
ſiſted, that the preſent Caſe was an Exception from the general Rule, becauſe, 

_ 1ſt, Mr. Diclec was an inſtrumentary) Witneſs, and therefore all Exceptions againſt 
him were ſuperſeded in reſpect to the Execution of the Decd. 55 
2dly, That, in the preſent Caſe, there was a Penury of Witneſſes, and that alſo 

ſuperſeded all Objections; and, | 0 . 1 

zdly, That, as the Deed was found in the Appellant's Poſſeſſion, in the Iron Cheſt, 
which was his Property, this was ſufficient Proof of his Poſſeſſion, without any fur- 
ther Evidence. TO „ | 

The Reſpondent replied to the iſt, That the inftrumentary Witneſſes, that is, the 

6 Witneſſes to the Subſcription, as they were neceſſary by the Law of Scotland, in point 
: of Solemnity, to make the Deed valid, ſo they were Witneſſes only to the Subſcrip- 
tion; they knew no more, but that they ſaw the Party ſubſcribe, or heard him own 
his Subſcription; and as their Teſtimony was confined to ſo narrow a Compals, any 

Witneſs, who was called by the Party to be ſuch, was a competent Witneſs; but that 

was nothing to the preſent Caſe, where the Countcls's Subſcription was not in Contelt, 

but ſuppoſed on both Sides; nor was Mr. Dickie produced to he examined to that 

Point only, but to a Fact quite diſtinct, and independent of the Counteſs's Subſcrip- 

tion; Vis. Whether the Deed remained in the Counteſss Cuſtody, Poſſeſſion, and 

Power, till her Death, or if it was in the Poſſeſſion and Power of the Appellant. 

To the 2d, There was no Penury of Witneſſes, in the preſent Caſe: The Queſtion 
in Iſſue was, Whether the Deed ſigned by the Counteſs in Jan. 1745. remained in her Cu- 
ſtody until her Death in April 1748. or if it was, at any time during that Period, in the 

Poſſeſſion of the Appellant, and if it ever had been ſo during all that time, he muſt, 

or at leaſt might, have had a Number of unexceptionable Witneſſes, who could prove 

it; he might have ſhewn the Decd to whom he pleaſed ; and particularly he might, 
and it ispreſumed he would, have notified his Title to Mr. Lundin the Debitor, in order 

if not to ſecure the Payment of Principal, yet to receive the annual Rents, or Intereſt 

of ſo large a Sum; and 2dly, even Penury of Witneſſes is not an Exception in ſuch 

a Caſe as this; and fp it was ſolemnly adjudged in the Year 1743. firſt between the 

Lord Bracco, and Mr. Adams, where Mr. James Graham of Airth, Advocate, and at 

that time Dean of Faculty, and Mr. Andrew Hay of Montblairy, Clerk to the Signet, 
who were the only Witneſſes to a Tranſaction with Mr. Adams, which would have 
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been deciſive of the Cauſe, and who were Gentlemen allowed on all Hands to be of 
unexceptionable Characters, were refuſed to be admitted Witneſſes, merely upon this 
Conſideration, That they were employed for, and had adviſed, the Lord Bracco in | 
the Cauſe: And the like Judgment was repeated in July 1743. between Lind/ay and 
Ramſay, where Mr. James Graham, now Lord Eaſdale, and Mr. James Ramſay, | 
Clerk to the Signet, were rejected upon the ſame Ground, altho' there was the ſame 
Pretence of Penury of Witneſſes. 5 5 . 

To the 3d, That no Evidence was requiſite, that is not conſiſtent with what the 
Appellant relies upon ; for, if the Delivery muſt be preſumed without Proof, there 
is no Occaſion to produce any Witneſs; but it never was a Reaſon for admitting an in- 
competent Witneſs, that no Witneſſes at all were neceſſary. 

The Queſtion was reported to allyh e Lords by the Lord Juſtice Clerk Ordinary. 7 7 

Xr.1749- The Lords, by Interlocutor, Suijdined the Objection againſt John Dic bie, and Found 
he could not be received as a Witneſs in this Cauſe. £7 A | 

Againſt this Interlocutor the Appellant hath appealed to your Lordſhips ; bu tthe 
Reſpondent hopes the fame will be affirmed, for the following, among other 


= 


V a. 


% J. By the eſtabliſhed Rules of the Law of Scotland, no Witneſs can be exa- 
. mined in a Cauſe, who is employed by, concerned for, or gives Aſſiſtance and 
Advice to, the Party in the Suit, who produces him. Every Witneſs examined 
in a Civil Cauſe muſt clear himſelf, by Oath, of partial Counſel ; that is, muſt 
ſwear, that he hath not given Aſſiſtance or Advice in the Cauſe to the Party on 
whoſe Part he is to be a Witucſs: And it is admitted in the pretent Caſe by 


the Appellant, that the Witneſs Joh Dickie is his Agent in this very Cauſc. 


i Ronald Craufurd, Clerk to the Signet, was in this Cauſe produced as a Witneſs 
for the Reſpondent 3 The Appellant made this very Objection to his Com- 
petency, That he was Agent for the Reſpondent in the Cauſe ; and, the Fact 
being true, Mr. Caaufurd was ſet aſide by an Interlocutor of the 13th of De- 
cember 1749. finding that he could not be received as a Witneſs for the Earl 
of March; and therefore the Rule of Law and Juſtice, Quod guzſque juris 
in alterum ſtatuerit, ut ipſe eodem jure utatur, ought to take place. 


For theſe, and other Reaſons, the Reſpondent _ humbly hopes the 
Interlocutor Appealed from ſhall be Affirmed. 


W. Murray. | 
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William Ear! of Marc 


| and Ruglen, - Reſpondent. . ? 


© 


The Reſpondent's CASE. 


1 


| To be Heard at the Bar of the Houss 
| or Lokos, on ///cmany the 2 5 
Day fn. 1759. — | 
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